***TOWN OF MENASHA***
ZONING BOARD OF APPEALS MEETING
WEDNESDAY, June 5, 2013 @ 5:30 PM
MUNICIPAL COMPLEX - 2000 MUNICIPAL DRIVE

CALL TO ORDER
PLEDGE OF ALLEGIANCE

BUSINESS ITEMS
1. Brief Review of Roles and Responsibilities
2. Discuss Process for Variances
3. Discuss Process for Rezonings and Text Amendments

ADJOURNMENT

If you have any questions, please call (920) 720-7105 for information. You may also access the staff recommendations at the
town website, www.town-menasha.com. From the main page, click on the Calendar link. The recommendation is posted on the
website the Thursday or Friday preceding the ZBA meeting.

PLEASE NOTE: It is possible that members of and possibly a quorum of Town Board members or other governmental bodies
may be in attendance at the above stated meeting to gather information; no action will be taken by any governmental body other
than the governmental body specifically referred to on the agenda above.

Upon reasonable notice, efforts will be made to accommodate the needs of disabled individuals through appropriate aids and
services. For additional information or to request this service, contact the Town Administration Office at (920) 720-7101.



DRAFT

***TOWN OF MENASHA***
ZONING BOARD OF APPEALS
WEDNESDAY, MAY 1, 2013 at 5:30 PM
MUNICIPAL COMPLEX - 2000 MUNICIPAL DRIVE

CALL TO ORDER: Director Dearborn called the Zoning Board of Appeals meeting of May 1, 2013 to
order at 5:30 p.m.

PRESENT: Board Members: Mr. Arden Tews, Mr. Michael Dillon, Mr. Alvin Bellmer, Mr.
John Zaborsky, Mr. James Duley

Staff: George Dearborn, Community Development Director
Ria Hull, Associate Planner

ALSO PRESENT:
PLEDGE OF ALLEGIANCE
BUSINESS ITEMS:

Item 1 - Election of Zoning Board of Appeals Chairperson

A motion was made by Mr. Bellmer, seconded by Mr. Dillon, to accept Arden Tews as the
Zoning Board of Appeals Chairperson.

The motion carried — 4-0-1. Mr. Tews abstained from voting.

Item 2 - Introduction to Zoning Board of Appeals Roles and Responsibilities

Designating the first Wednesday of the month as the typical ZBA meeting date was agreed upon.

Director Dearborn said that the ZBA likely won’t have to meet that often unless the members wanted to
have quarterly or biannual meetings just to have review sessions and stay current on case law.

Director Dearborn gave a presentation on ZBA roles and responsibilities.

The process for variances was discussed. Director Dearborn said that the ZBA reviews all variance
requests under town zoning now and these requests no longer go through the Plan Commission and
Town Board.

Chair Tews asked if an attorney will be present at the meetings.

Director Dearborn said at times it might be necessary to have our attorney present, but usually not.

Mr. Zaborsky asked about refunds for applicants.

Director Dearborn said that we do not give refunds because the fee is a process fee — it covers the costs
of the public notices and staff review time.
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Chair Tews said that open meetings laws are where the ZBA could really get in trouble, so we need to
be very careful.
Having quarterly meetings to go over case law updates was discussed and tentatively agreed upon. The
ZBA agreed to hold a meeting at the beginning of June after the two alternates have been appointed so
they can participate as well.
ADJOURNMENT:

A motion was made by Chair Tews, seconded by Mr. Dillon, to adjourn.

The motion carried.

6:30 p.m.

Ria Hull,
Recording Secretary



31.6-72 Content of decision notice

(a) Approval. If the application to terminate an approval is approved, the decision notice shall include the
following:

(1) astatement that the specified use is terminated,
(2) adescription of the land use being terminated,
(3) findings for the decision criteria listed in this division,

(4) requirements for the removal of any building or other structure, if any, on the subject property that
are related to the terminated use and that are not otherwise permitted in the zoning district in
which the subject property is located,

(5) astatement that the decision may be appealed as provided for in this division,

(6) other information the Planning Commission or Zoning Administrator deems appropriate,
(7) the signature of the Zoning Administrator on behalf of the Commission, and

(8) the date of the decision.

(b) Denial. If the application to terminate an approval is denied, the decision notice shall include the
following:

(1) astatement that the specified use continues to be an approved use,

(2) adescription of the land use,

(3) findings for the decision criteria listed in this division,

(4) astatement that the decision may be appealed as provided for in this division,

(5) other information the Planning Commission or Zoning Administrator deems appropriate,
(6) the signature of the Zoning Administrator on behalf of the Commission, and

(7) the date of the decision.

31.6-73 Appeal

The property owner or other person having a development interest in the terminated use may appeal a final
decision made pursuant to this division by filing an appeal with a court of competent jurisdiction within 30 days of
the final decision.

DIVISION 7
VARIANCE
Sections
31.6-74  Generally 31.6-81 Staff report content
31.6-75 Initiation 31.6-82 Content of decision notice
31.6-76 Application and review procedure 31.6-83 Effect of approval
31.6-77 Basis of decision 31.6-84 Revocation or modification of an approval
31.6-78 Limitations on issuing a variance 31.6-85 Effect of denial
31.6-79 Imposition of conditions 31.6-86 Expiration of approval
31.6-80 Application form and content 31.6-87 Appeal

31.6-74 Generally

Recognizing that there may be situations where a zoning regulation that if enforced would cause unnecessary
hardship to individual landowners, the state legislature established a mechanism to allow a Town to issue a
variance in those instances where a minor deviation would be appropriate to alleviate such hardship without
circumventing or undermining the intent of the Town’s zoning regulations. This division describes the
requirements and procedures for reviewing variance applications.




31.6-75 Initiation
The owner of the subject property may submit an application for a variance.

31.6-76 Application and review procedure

The general steps outlined below shall be used in the review of a variance application.

(a)

(b)

(c)

(d)

(e)

(f)

(g)

(h)

(i)

i)
(k)

Submittal of application materials. The applicant shall submit a completed application and other required
materials to the Zoning Administrator along with the application fee as may be established by the Town
Board of Supervisors.

Staff review. Within 30 days of submittal, the Zoning Administrator shall either schedule a date for the
public hearing with the Zoning Board of Appeals allowing for proper public notice or make a
determination that the application is incomplete and notify the applicant of any deficiencies. If the
application is incomplete, the applicant has 3 months to resubmit the application or forfeit the application
fee. The Zoning Administrator shall take no further steps to process the application until the deficiencies
are remedied. The incomplete application shall be retained as a public record.

General notice. Consistent with division 2 of article 5, the Zoning Administrator shall provide for class 2
public notice, property owner notification, agency notification, and meeting agenda notice.

Staff report preparation and distribution. The Zoning Administrator shall prepare a written staff report as
described in this division and provide a copy to each member of the Zoning Board of Appeals and the
applicant. The Zoning Administrator shall also provide a copy to interested people upon request.

Public hearing. Allowing for proper notice, the Zoning Board of Appeals shall hold a public hearing
consistent with division 3 of article 5. Prior to the close of the public hearing, the applicant or the Zoning
Board of Appeals may request a continuance consistent with division 3 of article 5.

Decision. After the public hearing has been closed, the Zoning Board of Appeals, after considering the
comments and the staff report, shall make a decision based on the decision criteria contained in this
division to (1) approve the variance, (2) approve the variance with conditions, or (3) deny the variance.
The Board of Appeals may render its decision at the same meeting the public hearing is conducted or at a
subsequent meeting, but no later than 40 days after the public hearing unless the applicant agrees to an
extension of a specified duration.

Preparation of decision notice. Based on the action of the Zoning Board of Appeals, the Zoning
Administrator shall prepare a decision notice consistent with this division.

Applicant notification. Within a reasonable time following the Zoning Board of Appeal’s decision, the
Zoning Administrator shall mail the decision notice to the applicant by regular mail.

Acceptance by property owner required. If the Zoning Board of Appeals grants the variance with one or
more condition of approval, the property owner shall sign the decision notice to acknowledge the
imposition of such condition or conditions and return the same to the Zoning Administrator. The decision
notice shall become effective upon the property owner’s signature.

Public record copy. A duplicate copy of the decision notice shall be retained as a public record.

Additional procedural steps. If the Zoning Board of Appeals grants the variance, the applicant shall then
follow other review procedures as may be required.

31.6-77 Basis of decision
When making its decision, the Zoning Board of Appeals shall make an affirmative finding for each of the following:

(a)
(b)

(c)

The requirement from which a variance is being sought is an unnecessary hardship.

The subject property has unique physical characteristics or limitations that prevent the property from
being developed in compliance with this chapter.

The granting of the variance will not be contrary to or harm the public interest.




31.6-78 Limitations on issuing a variance
(a) Dimensional variance. The following actions shall not be allowed by a dimensional variance:

(1) expansion of a nonconforming use (e.g., expansion of area, increase in operational characteristics,
etc.), or

(2) modification to lot size density requirements so as to increase the permitted density or intensity of
use.

(b) Use variance. The Zoning Board of Appeals may not issue a use variance.

31.6-79 Imposition of conditions

In approving a variance, the Zoning Board of Appeals may impose such conditions and restrictions as may be
necessary to grant approval.

31.6-80 Application form and content

The application submittal shall include an application form as may be used by the Town and a project map
prepared at an appropriate scale depicting the information listed in appendix A.

31.6-81 Staff report content
The staff report shall contain the following:
(a) asummary of the comments received from the interdepartmental/agency review;
(b) preliminary findings for the decision criteria listed in this division;
(c) arecommendation to approve the application, approve the application with conditions, or deny the
application;
(d) a preliminary list of conditions whether the staff recommendation is for approval or denial; and
(e) other information deemed necessary.

31.6-82 Content of decision notice
(a) Approval. If the application for a variance is approved, the decision notice shall include the following:
(1) astatement that the variance is approved;
(2) adescription of the variance;
(3) findings for the decision criteria listed in this division;
(4) conditions of approval, if any;

(5) if one or more conditions of approval are imposed, a statement indicating that the property owner
must sign the decision notice and return it to the Zoning Administrator to acknowledge acceptance
of the same; 12 months

(6) astatement that the approval will automatically expire 12 months after the date of approval unless
substantial work as authorized by the approval has commenced and continues in good faith to
completion and that the Zoning Board of Appeals may with cause grant a one-time extension not to
exceed 6 months;

(7) astatement that the applicant may appeal the decision to a court of competent jurisdiction;

(8) astatement that an aggrieved person, other than the applicant, may appeal the decision and that
any work done by the applicant as authorized by the approval is done at the applicant’s risk;

(9) otherinformation the Zoning Board of Appeals or Zoning Administrator deems appropriate;
(10) the signature of the chairperson of the Zoning Board of Appeals; and
(11) the date of the decision.
(b) Denial. If the application for a variance is denied, the decision shall include the following:
(1) astatement that the variance request is denied,




(2) adescription of the proposed variance,
(3) findings for the decision criteria listed in this division,

(4) astatement indicating that the denial does not limit the applicant's ability to resubmit a revised
application for consideration provided there is a substantial change in the circumstances relating to
the application,

(5) astatement that the decision may be appealed as provided for in this division,

(6) other information the Zoning Board of Appeals or Zoning Administrator deems appropriate,
(7) the signature of the chairperson of the Zoning Board of Appeals, and

(8) the date of the decision.

31.6-83 Effect of approval

An approved variance merely sets aside the rule or regulation from which relief is sought. All other rules and
regulations not part of the variance decision must be followed. The variance runs with the land.

31.6-84 Revocation or modification of an approval

Following a public hearing, the Zoning Board of Appeals may revoke or modify a variance approval if it determines

that information in the application or otherwise provided by the applicant or the applicant’s agent was incomplete,
false, misleading, or inaccurate and such information would have altered its decision to approve the application or
the conditions of approval which were or were not imposed.

31.6-85 Effect of denial

If the Zoning Board of Appeals denies a variance application, the Zoning Board of Appeals will not rehear the same,
or essentially the same, application unless there has been substantial change in the circumstances relating to the
application.

31.6-86 Expiration of approval

If the Zoning Administrator determines that substantial work as authorized by a variance did not commence within
12 months of the date of approval or if substantial work did commence within 12 months of the date of approval
but has not continued in good faith to completion, he or she shall initiate the process to terminate the approval
pursuant to division 6 of this article. Upon written petition and with cause, the Zoning Board of Appeals may grant
a one-time extension not to exceed 6 months.

31.6-87 Appeal

An aggrieved person may appeal a final decision made pursuant to this division by filing an appeal with a court of
competent jurisdiction within 30 days of the final decision.

DIVISION 8
ADMINISTRATIVE APPEAL
Sections
31.6-88 Generally 31.6-91 Basis of decision
31.6-89 Initiation 31.6-92 Effect of appeal
31.6-90 Application and review procedure 31.6-93 Appeal

31.6-88 Generally

Recognizing that there may be situations where a property owner or another party believes that the Zoning
Administrator made an error in administering a zoning code, the state legislature established a mechanism to
allow a review of the alleged error by the Zoning Board of Appeals. This division describes the requirements and
procedures for reviewing an alleged administrative error.




ARTICLE 6
SPECIFIC REVIEW PROCEDURES AND REQUIREMENTS

Divisions
1. Code amendment (text and zoning map) 6. Termination of approval
2. Planned development district 7. Variance
3. Conditional use permit 8.  Administrative appeal
4 Conditional use permit for specified livestock 9. Zoning permit
operations 10. Building, site, and operation plan approval
5. Determination of unsafe conditions 11. Code interpretation
DIVISION 1
CODE AMENDMENT - TEXT AND ZONING MAP
Sections
31.6-01 Generally 31.6-06 Imposition of conditions
31.6-02 Initiation 31.6-07 Application content
31.6-03 Application and review procedure 31.6-08 Staff report content
31.6-04 Effective date of adopted ordinance 31.6-09 Appeal
31.6-05 Basis of decision 31.6-10 Informational brochure

31.6-01 Generally

From time to time, it may be necessary or desirable to amend the text of this chapter and the zoning map as
established in division 2 of article 7. This division describes the procedures and requirements to amend this
chapter and the zoning map.

31.6-02 Initiation

Any of the following may submit an application to amend the text of this chapter or the zoning map as established
in division 2 of article 7:

(a) aproperty owner in the area to be affected by the proposed amendment,
(b) the Planning Commission, and
(c) any member of the Town Board of Supervisors.

31.6-03 Application and review procedure
The general steps outlined below shall be used to amend the text of this chapter and the zoning map.

(a) Submittal of application materials. The applicant shall submit a complete application to the Zoning
Administrator along with the application fee as may be established by the Town Board of Supervisors.

(b) Staff review. Within 10 working days of submittal, if the application is deemed complete, the Zoning
Administrator shall schedule a date for the public hearing with the Planning Commission or, if the
application is deemed incomplete, shall notify the applicant of any deficiencies. Failure to submit a fee or
a fee in the correct amount shall not be considered an application. If the application is incomplete, the
applicant has 3 months to resubmit the application or forfeit the application fee. The Zoning
Administrator shall take no further steps to process the application until the deficiencies are remedied.

(c) Special notice to Outagamie and Winnebago Counties. If the proposed amendment includes land that is
in the Outagamie County Airport Overlay District and/or the Winnebago County Shoreland Overlay
Districts, the applicant is responsible for contacting the respective county or counties.

(d) General notice. Notice shall be provided consistent with division 2 of article 5.




(e) Staff report preparation and distribution. The Zoning Administrator shall prepare a written staff report as
described in this division and provide a copy of it to each member of the Planning Commission and the
applicant. The Zoning Administrator shall also provide a copy to interested people upon request.

(f) Public hearing. Allowing for proper notice, the Commission shall conduct a public hearing consistent with
division 3 of article 5.

(g) Planning Commission recommendation. The Commission shall make a written recommendation to the
Town Board of Supervisors to (1) deny the proposed amendment, (2) approve the proposed amendment
without revision, (3) approve the proposed amendment with revisions or (4) refer the decision to the next
regular Commission meeting if the Commission determines that additional information is needed to make
a decision on the application.

(h) Transmittal of determination. If the Commission action is favorable, it shall cause an ordinance to be
drafted effectuating its determination and shall forward the proposed ordinance along with its
recommendation to the Town Board of Supervisors. If the Commission action is not favorable, the
Commission shall report its determination to the Town Board of Supervisors including its reasons for
denial. Proof of publication of the public notice and proof of the giving of notice to the Town Clerk of the
public hearing shall be attached to either report.

(i) Town Board of Supervisors’ decision. After reviewing the proposed ordinance and the Commission’s
report, the Town Board of Supervisors may (1) enact the proposed amendment as drafted or with
revisions, (2) deny the proposed amendment, or (3) refuse to deny the amendment as recommended by
the Commission in which case it shall refer the petition back to the Commission with directions to draft an
ordinance to effectuate the proposed amendment and report the ordinance back to the Town Board of
Supervisors which may then enact or reject the ordinance.

(j) Required vote with protest of airport. If a proposed amendment would make any change in an airport
affected area (as defined under s. 62.23(6)(am)1.b., Wis. Stats.), and the owner or operator of the airport
protests against the proposed amendment, no ordinance which makes such change may be approved
except by the affirmative vote of two-thirds of the members of the Town Board of Supervisors voting on
the proposed change.

(k) Required vote with a protest by qualified property owners. If a written protest signed and acknowledged
by the owners of 20% or more of the land area included in such proposed amendment, or by the owners
of 20% or more of the land area immediately adjacent extending 100 feet therefrom, or by the owners of
20% or more of the land directly opposite thereto extending 100 feet from the street frontage of such
opposite land, such amendment shall not become effective except by the affirmative vote of three-
fourths of the members of the Town Board of Supervisors voting on the proposed change.

(I) Notification of decision. Within a reasonable time following the Town Board of Supervisors’ decision, the
Zoning Administrator shall notify the applicant of its decision.

=

(m) Administrative steps. If the zoning map is amended, the Zoning Administrator shall cause a new zoning

map to be prepared consistent with division 2 of article 7.

31.6-04 Effective date of adopted ordinance

This ordinance amendment shall take effect and be in full force 24 hours after publication or posting by the Town
Clerk.

31.6-05 Basis of decision

(a) Text amendment. If a proposed amendment would revise the text of this chapter, the Planning
Commission in making its recommendation and the Town Board of Supervisors in making its decision shall
consider the following factors:

(1) whether the amendment is consistent with the Town’s Comprehensive Plan;
(2) whether the amendment is consistent with other planning documents adopted by the Town Board
of Supervisors;




(b)

31.6-06

(b)

31.6-07

(a)

(b)

31.6-08

(3) whether the code with the amendment is internally consistent;

(4) any other factor not specifically or generally listed, but deemed appropriate by the Planning
Commission or Town Board of Supervisors given the particular circumstances.

Zoning map amendment. In reviewing a proposed zoning map amendment, the Planning Commission in
making its recommendation and the Town Board of Supervisors in making its decision shall consider the
following factors:

(1) whether the amendment is consistent with the Town’s Comprehensive Plan, including any future
land use maps or similar maps;

(2) whether the amendment is consistent with other planning documents adopted by the Town Board
of Supervisors; and

(3) the extent to which the lot and structures on the subject property conform to the dimensional
standards that apply to the proposed zoning district; and

(4) any other factor not specifically or generally listed, but deemed appropriate by the Commission or
Town Board of Supervisors given the particular circumstances.

Imposition of conditions

Generally. The Planning Commission may recommend and the Town Board of Supervisors may impose
one or more conditions of approval as may be necessary to grant approval.

Mandatory conditions of approval relating to certain existing land uses. If a proposed amendment
would revise the zoning map and is initiated by a property owner and the subject property hosts a land
use that at the time of application is not permitted in the proposed zoning district, such use shall be
removed as a condition of approval. If the subject property hosts a land use that at the time of application
is classified as a conditional use permit in the proposed zoning district, the property owner shall as a
condition of approval submit a conditional use permit application and obtain approval for that land use
or, if conditional use permit approval is not granted, remove such use.

Application content

Map amendment. An application for a zoning map amendment shall include the following:

(1) an application form as may be provided by the Town,

(2) aproject map prepared at an appropriate scale depicting the information listed in appendix A, and
(3) other supporting information the applicant deems appropriate.

Other amendments. For all other types of amendments, the application shall include the following:

(1) an application form as may be used by the Town, and

(2) other supporting information the applicant deems appropriate.

Staff report content

The staff report shall contain the following:

(a)
(b)
(c)
(d)

(e)

a summary of the comments received from agency review, if applicable;
preliminary findings concerning the decision criteria listed in this division;

a recommendation to approve the proposed amendment, approve the proposed amendment with
revisions, or deny the proposed amendment;

a preliminary list of revisions, if appropriate, whether the staff recommendation is for approval or denial;
and

other information deemed necessary.




31.6-09 Appeal

An aggrieved person may appeal a final decision made pursuant to this division by filing an appeal with a court of
competent jurisdiction within 30 days of the final decision.

31.6-10 Informational brochure

The Zoning Administrator is authorized to prepare and update from time to time informational brochures
describing the application process and submittal requirements for a zoning code text or map amendment, a
conditional use permit, a variance, an administrative appeal to the Board of Appeals, and an appeal of a decision
made by the Plan Commission and/or the Town Board of Supervisors relating to the administration and
enforcement of this ordinance.

DIVISION 2

PLANNED DEVELOPMENT DISTRICT
Sections
31.6-11 Generally 31.6-21 Effect of approval
31.6-12 Initiation 31.6-22 Effect of approved planned development
31.6-13 Where allowed district on land division standards
31.6-14 Ownership 31.6-23 Review of actual development within an
31.6-15 Development agreement approved planned unit development district
31.6-16 Application and review procedure 31.6-24 Amendment of an approved planned
31.6-17 Basis of decision development district
31.6-18 Imposition of conditions 31.6-25 Revocation or modification of an approval
31.6-19 Application form and content 31.6-26 Expiration of approval
31.6-20 Staff report content 31.6-27 Appeal

31.6-11 Generally

A planned development district is a special zoning district that allows for more flexibility in the development of
land while ensuring substantial compliance with the basic intent of this chapter and the Town’s Comprehensive
Plan.

31.6-12 Initiation

The owner of the subject property may submit an application for the establishment of a planned development
district.

31.6-13 Where allowed

A planned development district shall only be established in those zoning districts in which they are specifically
authorized.

31.6-14 Ownership

At the time of establishment, all land within a planned development district shall be under single ownership or
control.

31.6-15 Development agreement

Depending on the nature of the planned development district, the developer and the Town may enter into a
development agreement that specifies the duties and obligations of both parties with respect to development in
the district.
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